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Defrost Training Limited

General Terms and Conditions

______________________________

1. 
Definitions & Introduction

Mr Simeon Niel-Asher has developed and is the exclusive owner of all rights in and to The Niel-Asher Technique™ (the “Technique”), as more particularly described in the descriptive documentation (“Defrost Documentation”) provided with this agreement (“Agreement”). Defrost Training Limited (“Company”) is exclusively licensed to provide training and accreditation in respect of the Technique. 

These General Terms and Conditions confirm the basis upon which Company has agreed to provide you with certain training in relation to the Technique. Subject to the successful completion of the training program outlined in the provided training overview (“Programme”) and the other terms and conditions set out herein, Practitioner shall receive an 2 year accreditation in the Technique which may be renewed on an annual basis thereafter in accordance with and subject to these General Terms and Conditions. 

The Defrost Documentation together with the General Terms and Conditions form the agreement between the parties and should be read together and considered as a whole. In the event of any conflict the terms of these General Terms and Conditions shall prevail. References to “Company” herein shall where the context permits be taken to include Company’s authorized representatives or agents.
2. Provision of the Programme and Support

In consideration for and subject to payment of the Fees, as more particularly described below, Company agrees to provide Practitioner with the Programme as set out in the Defrost Documentation. The Program shall be provided to you only.

Company reserves the right to combine Practitioner’s training (including, without limitation, workshops) with that of other practitioners. In the event that a workshop is cancelled by Company, the parties will agree in good faith an alternative time and date for a rescheduled workshop. 

Company further agrees to provide, during the Term, the ongoing support (“Support”) in relation to the Technique as set out in the Defrost Documentation.

Upon successful completion of the Programme by a representative of] the Practitioner, which shall include (without limitation) passing an examination and relevant coursework and the Practitioner providing evidence of professional indemnity insurance cover at a level which is reasonably satisfactory to Company, that representative shall receive an accreditation in the Technique, as described in the Defrost Documentation (“Accreditation”, each successful representative an “Accredited Representative”). Subject to each Accredited Representative complying with such standard conditions as are attached to the Accreditation (including, without limitation regarding professional conduct and non-denigration of the Technique or Trademark), and subject to early termination of this Agreement, each Accreditation shall remain current for a period of one (1) year from its issue (“Accreditation Period”). 
_______________________

3.
Fees, Payment & Reporting

In consideration for the provision by Company of the Programme, the Support and the Accreditation(s), the Practitioner hereby agrees to pay Company an upfront fee (the “Upfront Fee, which shall be payable upon entry into this Agreement. Practitioner shall pay an additional licence fee (“License Fee”) in respect of the licence granted hereunder in relation to the Trademark, after the second year from signing. The Upfront Fee and the Licence Fee (together the “Fees”) shall in each case be payable within 30 days of invoice.

The Practitioner shall in addition to the Fees pay any such taxes that are or may become legally required relating to the Fees paid under the Agreement.

All sums are expressed exclusive of applicable taxes and shall be paid by Practitioner, together with any applicable taxes, within thirty (30) days of Company’s submission of an invoice. The Practitioner shall pay the total of all Fees invoiced in the currency specified by Company without any deduction or charge. 


If Practitioner makes default for any reason in making payment of any sum payable to Company then Practitioner shall pay interest on that sum for the period from the due date until the date of payment such interest to be payable on demand and to be calculated (after as well as before any judgment) at a monthly rate of three per cent (3%) above Coutts and Co Bank’s base rate from time to time. 

The Fees shall continue to be due and payable in full notwithstanding that the Practitioner may not be utilising the Accreditation(s).

[A yearly increase may apply, annually after the start of each subsequent-period of renewal.] 

Together this information is referred to herein as “Data”. No personally identifiable data shall be provided by Practitioner to Company.

_______________________

4. Term and Termination

The Agreement shall enter into force on the date of signature by the Practitioner and shall continue for a period of one (2) year (“Initial Term”). 

The Agreement shall continue to be renewed thereafter on a rolling basis for up to three (3) further periods of one (1) year each (a “Renewal Period”) unless terminated in accordance with the following provisions. 

The provisions under Sections 3, 6, 7 and 8 of the Agreement shall survive any termination of the Agreement.

Either party may terminate the Agreement effective at the end of the Initial Term or a Renewal Period by registered letter bearing a postmark dated 30 days prior to the end of the Initial Term or any Renewal Period (as applicable). 

Either party shall have the right to terminate this Agreement at any time, effective immediately, upon written notice to the other party, if such other party: (i) breaches any of its material obligations hereunder and fails to cure such breach with thirty (30) days of written notice thereof; (ii) becomes insolvent; (iii) files a petition in bankruptcy; or (iv) makes an assignment for the benefit of its creditors. Any such termination shall be without any liability to or obligations of the terminating party, other than with respect to any breach of obligations under this Agreement prior to termination. Save as provided for in the following paragraph, all sums paid to Company hereunder shall be non-refundable.
Company shall have the additional right to terminate this Agreement at its discretion by giving Practitioner not less than thirty (30) days notice in writing at any time. 

5.
Rights in the Technique / Copyright & Trademarks
Practitioner acknowledges that Company or its affiliates owns all Intellectual Property Rights in and to the Niel-Asher Technique™, the Program (including without limitation the Defrost Materials and any other materials) and the Support. For the purposes of this Agreement, "Intellectual Property Rights" shall mean all existing and future copyright, patents, trade marks and service marks, rights in inventions, design rights, registered designs and trade names (whether or not any of these are registered and including applications for registrations of any such things) and all other intellectual property rights, in any part of the world for the full term and any renewals and extensions of such rights.
All rights not expressly granted to Practitioner under this Agreement are reserved by Company. Nothing contained herein shall grant Practitioner or any Accredited Representative or other representative or employee of Practitioner any right or interest in any Intellectual Property Right in the Technique, the Program or Support. 

All Data provided to Company shall be the copyright of the Practitioner. Practitioner grants Company a perpetual royalty free license to use the Data in the course of its business. Where the Data is compiled by Company with third party data, such compiled data shall be the property of Company. 

Practitioner acknowledges that the names and marks “The Niel-Asher Technique™” (the “Trademark”) and any other Company trademarks and logos and variations thereof are, as between Company and Practitioner, the exclusive property of Company and/or its affiliates and that Practitioner has not and will not acquire any proprietary rights thereto by reason of this Agreement.  Practitioner shall have no right to use such names and marks except as specified in this Agreement or as otherwise approved by Company in writing. 
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The above mark is registered ® worldwide including but not limited to Europe, the UK and the USA.

The Niel-Asher technique™ is a registered trademark ®

The Niel-Asher technique™ has a patent pending.

Company grants to Practitioner during the Term a non-exclusive limited license to use, reproduce and display the Trademarks and such other service marks, logos and other brands as Company may nominate, in promotional and marketing materials for Practitioner’s use of the Technique, provided that such use shall be approved in advance by Company and shall be used in accordance with Company’s guidelines as notified to Practitioner. 

All rights not expressly granted by Company to Practitioner are hereby reserved.
Neither Company nor the Practitioner may transfer or assign all or any part of its rights and obligations deriving from the Agreement enter into sub Agreements or allow third parties to replace it, de facto, without the prior and express written consent of the other party. 

________________________

6. 
Warranties, Representations, Indemnification

Each party represents and warrants to the other that it has full right and authority to enter into this Agreement and perform its obligations hereunder.

Practitioner warrants and represents as follows:

(i) It shall not hold itself out nor shall it permit any Authorised Representative or other employee, representative, agent or affiliate of Practitioner to hold itself out as the originator, developer or owner of the Technique;

(ii) It shall not hold itself out nor shall it permit any Authorised Representative or other employee, representative, agent or affiliate of Practitioner to sell any training or accreditation in relation to the Technique or any technique substantially or materially similar thereto; and

(iii) It shall not, and shall not permit any Authorised Representative to act in any manner or use the Trademark in a manner which may reasonably be regarded as denigrating the Technique or the Company or might damage the reputation of either.

Practitioner shall indemnify, defend and hold harmless Company, Mr Simeon Niel-Asher and Company’s employees, officers, representatives, parents, affiliates, subsidiaries, successors, assigns and agents, against all losses, damages, costs, claims and expenses (including reasonable legal fees) incurred and arising out of any claims, suits, actions or proceeding which relates to a breach by Practitioner of any representation, warranty, covenant, term or condition herein.

Practitioners must belong to an existing medical or paramedical or such other registered body.

Practitioner shall have his/her own public liability insurance.

Practitioner shall separately indemnify and hold harmless Company, Mr Simeon Niel-Asher, Company’s employees, officers, representatives, parents, affiliates, subsidiaries, successors, assigns and agent, against all losses, damages, costs, claims and expenses (including reasonable legal fees) incurred and arising out of any claims, suits, actions or proceeding arising from Practitioner, an Accredited Representative or other employee, representative or agent of Practitioner causing death or personal injury to any person, whether in the course of applying the Technique or otherwise.

7. Limitation of Liability

The Company makes no representations or warranties, expressly or implied (whether written or oral) and bears no liability as to the suitability or appropriateness of the Technique for any particular condition or purpose whatsoever. 

Except in respect of death or bodily injury arising from Company’s negligence or wilful default, in no event shall Company’s aggregate liability to Practitioner howsoever arising in relation to this Agreement including Agreement, tort (including any liability for negligence), statute or otherwise exceed the total amounts paid to Company under this Agreement. 
BOTH PARTIES ACKNOWLEDGE AND ACCEPT THAT, SAVE IN RESPECT OF THE INDEMNITY PROVIDED BY PRACTITIONER AS SET OUT IN SECTION 6 OF THIS AGREEMENT, THEY SHALL NOT HOLD THE OTHER LIABLE TO THE OTHER ANY INCIDENTAL, SPECULATIVE, CONSEQUENTIAL, INDIRECT, SPECIAL OR PUNITIVE DAMAGES OR LOSS OF PROFITS, WHETHER FORESEEABLE OR NOT (INCLUDING, WITHOUT LIMITATION, THOSE ARISING FROM NEGLIGENCE OR WILFUL DEFAULT), ARISING FROM THIS AGREEMENT FOR ANY CAUSE WHATSOEVER. 

________________________

8. Confidentiality

The Agreement shall be treated by the parties as confidential even after termination and shall not be disclosed by either party other than in the normal course of its business to its staff and professional advisers on a need-to-know basis. 

Any information relating to the affairs or business of Company which has or may in the future come into Practitioner’s possession in connection with the Technique, the Program and the Accreditation shall be kept confidential by Practitioner, its Accredited Representative(s), employees and agents (and shall not be disclosed  to any third party) unless and until the same shall have fallen into the public domain otherwise than directly or indirectly 

through the default of Practitioner, its Accredited Representatives, employees and agents. Practitioner shall not use any such information except for the performance of its obligations under this Agreement. 

Practitioner shall not issue any press release or public announcement in relation to the existence, terms or subject matter of this Agreement without Company’s prior written consent.
Practitioner further agrees, in consideration of the provision of the Training and Support in relation to the Technique to enter into the following restrictions, which are agreed to be reasonable as between the parties generally:
Practitioner will not record the Technique in writing electronically digitally by means of video-recording or by any other method howsoever, save as expressly authorised by Company (and if he shall afford authorisation, please note that it will solely be for study purposes);
Practitioner will not disclose (whether in writing or otherwise) the Technique to third parties whether during the Term or, should this Agreement terminate or expire, thereafter.  For the avoidance of doubt, Practitioner will not teach the Technique to third parties (unless authorised by Company in writing) whether during the Term or (should this Agreement terminate or expire) thereafter;
Practitioner will respect the Trademark and other registered marks of Mr. Simeon Niel-Asher and/or the Company and will not use the Trademark in any form and howsoever, save as expressly authorised by Company or Mr. Simeon Niel-Asher under this Agreement.  
________________________

9. Final Provisions

Nothing in this Agreement will render any representative or employee of Practitioner (whether an Accredited Representative or otherwise) an employee or partner of Company and Practitioner (nor any Accredited Representative or employee) will not hold itself out as such.
The Agreement sets forth the entire understanding between the parties and supersedes any prior understandings or Agreements between them, whether written or oral. Any amendment to the Agreement (including additions or deletions) shall be the subject of a supplementary addendum and/ or a separate Agreement in writing, no oral Agreement being binding on the parties. The Practitioner hereby acknowledges that it has not in any way relied upon or been induced by any representation, whether oral or in writing, made by Company in entering into the Agreement. 

Failure by either party to exercise any right or remedy under this Agreement does not constitute a waiver of that right or remedy. Any notice, consent or other communication requires to be given hereunder shall be made in writing and shall be delivered by registered letter if not otherwise mentioned in the Agreement. Any such communication made by Company shall be sent to the address of the Practitioner shown on the Agreement. Any communication made by the Practitioner shall be sent to Practitioners Address. Both parties shall promptly advise the other of any change contact details different from the ones stated on the Schedule(s) and / or the Agreement.

Neither party shall be liable to the other for its failure to satisfy its obligations under this Agreement by reason of any act of God, civil war or strife, hostilities (whether war be declared or not), act of foreign enemy, invasion, war, rebellion, strikes, lockouts or other industrial disputes or actions, legal enactment, governmental order or regulation or any other cause beyond their respective control.
In the event of any dispute arising between the parties with regard to the performance of this Agreement the parties shall, in first instance, use their reasonable endeavours to determine such dispute amicably by negotiation in good faith within a period of one month from the date on which the claim or dispute in question was notified by the claiming party to the other party. The Practitioner will in any case continue to pay the Fees.

The rights and duties of the parties shall be governed by the provisions of the Agreement and by the laws of England and Wales and the parties submit to the exclusive jurisdiction of the English Courts.

The restrictions set out in this Agreement are severable and are each regarded by both parties as reasonable.  If any provision of this Agreement is found to be invalid or unenforceable, the invalidity or unenforceability of such provision shall not affect the other provisions of the Agreement and all other provisions of the Agreement shall not be affected. The parties agree to attempt to substitute any invalid or unenforceable provision by a new provision that would achieve to the greatest extent possible the economic, legal and commercial objectives of the invalid or unenforceable provision. 
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